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How to Regulate Mediation?

• Legislation

• Executive Orders/Decrees

• Court Rules (e.g., for court annexed programs)

• Judicial Precedent (e.g., privileges; costs sanctions)

Model Legislation and Legal Precedents

• UNCITRAL Model Law on International Commercial 
Conciliation (2002)

• EU Directive 2008/52/EC on certain aspects of mediation 
in civil and commercial matters (2008)

• Uniform Mediation Act (for U.S. states) (2001)

• California Evidence Code 1115 et seq. (1997)

Growth of National Mediation Laws
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Europe: Mediation laws as of 2002

Europe: Mediation laws as of today

Americas: Mediation laws as of 2002
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Americas: Mediation laws as of today

Asia: Mediation laws as of 2002

Asia: Mediation laws as of today
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Africa: Mediation laws as of 2002

Africa: Mediation laws as of today

Mediation Law in Comparative Perspective: 
The Database & Study
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Database Profile

• Total 84 countries/semi-autonomous 
territories represented

• Regions:
o Africa – 26

o Americas - 10

o Australasia - 13

o Europe - 33

o Middle East - 2

Database Criteria

• Legislation & Executive Decrees only (no court rules)

• Not subject-specific (e.g., family, community); 
commercial restriction OK

• Not limited only to cross-border/international disputes

• Not limited only to judicial mediation

• USA, Canada, Australia excluded

Common Topics in Mediation Legislation

• Inadmissibility of Evidence (& Exceptions to 
Inadmissibility)

• Enforcement of Mediated Settlement Agreement

• How and when mediation process begins and ends

• Confidentiality

• Mediator Duties (fairness, impartiality, disclosure of 
conflicts)

• Process for selecting mediator

• Records/reports of mediation

• Mediator later sitting as judge or arbitrator
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Inadmissibility – Existing Approaches

• UNCITRAL: Duty-imposing (on mediation participants; court)
o Exceptions: (a) to the extent required under the law or (b) for the 

purposes of implementation or enforcement of a settlement 
agreement 

• EU Directive: Qualified privilege (but only for mediator)
o Exceptions: where necessary (a) for overriding considerations of 

public policy and (b) to implement or enforce settlement agreement.

• UMA: Privilege (for mediation participants)
o Exceptions: Several, including for misconduct of mediator or other 

participant 

• Cal. Evid. Code: Evidentiary Exclusion
o Exceptions: None

Inadmissibility of Evidence – California approach

Section 1119: Written or oral communications during 
mediation process; admissibility
• (a) No evidence of anything said or any admission made 

for the purpose of, in the course of, or pursuant to, a 
mediation or a mediation consultation is admissible or 
subject to discovery, and disclosure of the evidence shall 
not be compelled, in any arbitration, administrative 
adjudication, civil action, or other noncriminal proceeding 
in which, pursuant to law, testimony can be compelled to 
be given.

• . . . 
• [No exceptions - see, e.g., Cassel v. Sup. Ct.]

Inadmissibility of Evidence – UNCITRAL 
approach

Article 10. Admissibility of evidence in other 
proceedings
• 1. A party to the conciliation proceedings, the conciliator and any third person, . . 

. shall not . . . introduce as evidence or give testimony or evidence regarding 
any of the following: 

o (a) An invitation by a party to engage in conciliation proceedings or the fact that a party was 
willing to participate in conciliation proceedings;

o (b) Views expressed or suggestions made by a party in the conciliation in respect of a 
possible settlement of the dispute;

o (c) Statements or admissions made by a party in the course of the conciliation proceedings; 
…

• 3. The disclosure of the information referred to in paragraph 1 of this article 
shall not be ordered by an arbitral tribunal, court or other competent 
governmental authority and, if such information is offered as evidence in 
contravention of paragraph 1 of this article, that evidence shall be treated as 
inadmissible. Nevertheless, such information may be disclosed or admitted in 
evidence to the extent required under the law or for the purposes of 
implementation or enforcement of a settlement agreement.
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Exceptions to Inadmissibility – UNCITRAL 
approach

UNCITRAL Guide to Enactment
• 71. There may be situations where evidence of certain facts would be 

inadmissible under article 10, but the inadmissibility would have to be 
overridden by an overwhelming need to accommodate compelling 
reasons of public policy, for example: the need to disclose threats made 
by a participant to inflict bodily harm or unlawful loss or damage; where 
a participant attempts to use the conciliation to plan or commit a crime; 
where evidence is needed to establish or disprove an allegation of 
professional misconduct based on the conduct occurring during a 
conciliation; where evidence is needed in a proceeding in which fraud 
or duress is in issue regarding the validity or enforceability of an 
agreement reached by the parties or where statements made during a 
conciliation show a significant threat to public health or safety. The final 
sentence in paragraph 3 expresses such exceptions in a general 
manner and is in terms similar to the exception expressed with respect 
to the duty of confidentiality in article 9 (A/CN.9/514, para. 67).

Inadmissibility of Evidence – UMA approach

SECTION 4. PRIVILEGE AGAINST DISCLOSURE; ADMISSIBILITY; 
DISCOVERY.
• (a) Except as otherwise provided in Section 6, a mediation 

communication is privileged as provided in subsection (b) and is 
not subject to discovery or admissible in evidence in a proceeding 
unless waived or precluded as provided by Section 5.

• (b) In a proceeding, the following privileges apply:
o (1) A mediation party may refuse to disclose, and may prevent any other 

person from disclosing, a mediation communication.
o (2) A mediator may refuse to disclose a mediation communication, and may 

prevent any other person from disclosing a mediation communication of the 
mediator.

o (3) A nonparty participant may refuse, and may prevent any other person 
from disclosing, a mediation communication of the nonparty participant.

Exceptions to Inadmissibility – UMA approach

SECTION 6. EXCEPTIONS TO PRIVILEGE.
• (a) There is no privilege under Section 4 for a mediation 

communication that is: . . .
o (3) a threat or statement of a plan to inflict bodily injury or commit a 

crime of violence;
o (4) intentionally used to plan a crime, attempt to commit or commit a 

crime, or to conceal an ongoing crime or ongoing criminal activity;
o (5) sought or offered to prove or disprove a claim or complaint of 

professional misconduct or malpractice filed against a mediator;
o (6) except as otherwise provided in subsection (c), sought or offered to 

prove or disprove a claim or complaint of professional misconduct or 
malpractice filed against a mediation party, nonparty participant, or 
representative of a party based on conduct occurring during a 
mediation; or . . .
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Inadmissibility of Evidence – EU Directive 
approach

Article 7: Confidentiality of Mediation

• 1. Given that mediation is intended to take place in a 
manner which respects confidentiality, Member States 
shall ensure that, unless the parties agree otherwise, 
neither mediators nor those involved in the 
administration of the mediation process shall be 
compelled to give evidence in civil and commercial 
judicial proceedings or arbitration regarding information 
arising out of or in connection with a mediation process, 
except:

Exceptions to Inadmissibility – EU Directive 
approach

Article 7: Confidentiality of Mediation

o (a) where this is necessary for overriding 
considerations of public policy of the Member 
State concerned, in particular when required to 
ensure the protection of the best interests of 
children or to prevent harm to the physical or 
psychological integrity of a person; or

o (b) where disclosure of the content of the 
agreement resulting from mediation is 
necessary in order to implement or enforce that 
agreement.

• Rule against admissibility only binds mediator = 13

• Only certain types of mediation communication covered 
(UNCITRAL approach) = 39

• Exception: catch-all for law or public policy = 38

• Exception: misconduct or professional malpractice = 9
o Costa Rica, Czech Rep., HK, Ireland, Malaysia, Philippines, 

Samoa, Singapore, Slovakia

• Exception: others = 42

• No provision re: inadmissibility = 6
o Algeria, Argentina, Austria, Indonesia, Oman, Vietnam

Influence of Models re: Inadmissibility*

* Note: Categories are not mutually exclusive
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EXAMPLE: Mediation Act, 2012 (Germany)

• Section 4.  The mediator . . . shall be subject to a duty of 
confidentiality unless otherwise provided by law. . . . 
[T]his duty shall not apply where 1. disclosure of the 
content of the agreement reached in the mediation 
process is necessary in order to implement or enforce 
that agreement, 2. disclosure is necessary for overriding 
considerations of public policy (ordre public), in particular 
when required to avert a risk posed to a child’s well-
being or to prevent serious harm to the physical or 
mental integrity of a person, or 3. facts are concerned 
that are common knowledge or that are not sufficiently 
significant to warrant confidential treatment. 

35

EXAMPLE: Mediation Act, 2010 (Malta)

• Art. 27. (1) No evidence of anything said or any admission 
made for the purpose of, in the course of, or pursuant to, 
mediation is admissible in any proceedings, and disclosure of 
such evidence shall not and may not be compelled in any 
proceedings:

• Provided that disclosure of the content of the agreement 
resulting from mediation shall be permitted -
o (a) where this is necessary for overriding considerations of public 

policy of the Member State concerned, in particular when required 
to ensure the protection of the best interests of children . . .; or

o (b) where such disclosure is necessary in order to implement or 
enforce that agreement.

36

Other Matters Not Generally Covered in Model 
Legislation

UMA UNCITRAL

EU 

Directive Database

Special enforcement status/procedure for 

settlement agreements No No* No* 50 countries

Tolling Statute of Limitations No No* Yes 42 countries

Mediator Qualifications/Certification No No No 27 countries

Establishment/Authorization of Public or 

Private Mediation Regulatory Body No No No 22 countries

Written agreement to mediate required
No No No 17 countries

Time Limit for mediation
No No No 15 countries

Mediator Immunity No No No 7 countries

Mandatory Mediation No No No 3 countries



7/14/2019

11

Selected Topics, Selected Laws

Should a Mediator be a Lawyer?

• Argentina
o “Legal degree and admission to the bar for at least 

three (3) years” 
• Turkey

o “Having at least five years experience and 
undergraduate law degree”

• Denmark
o Judge or “a lawyer who has been accepted by the 

Court Administration to serve as a legal mediator in 
the High Court circuit”

• Greece
o “Mediator… needs to be a lawyer…”

Facilitative or Evaluative?

• Belarus

o “The mediator is not entitled to submit his proposals 
on settlement of a dispute to the parties…”

• Finland

o The Act does “not apply to a process in which the 
mediator as an expert makes . . . recommendations 
for settlement of the dispute”

• Ireland

o “‘mediation’ means a facilitative voluntary process in 
which parties to a dispute, …attempt to reach a 
mutually acceptable agreement to resolve the 
dispute…”
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Facilitative or Evaluative?

• Mongolia
o “Reconciliation mediation activity shall be conducted according 

to the principle of joint participation of the Parties. The 
reconciliation mediator shall make an individual meeting with 
each Party only in case if it is really necessary.”

• Philippines
o “A mediator shall recognize and put in mind that the primary 

responsibility of resolving a dispute … rests with the parties. 

o The lawyer shall encourage and assist his/her client to actively 
participate in positive discussions and cooperate in crafting an 
agreement to resolve their dispute.” 

Non-Mediatable Subject Matters

• Employment/Labor: 9 countries (Austria, Hong Kong, 
Ireland, Malaysia, Mongolia, Philippines, Portugal, 
Serbia, Spain)

• Family: 8 countries (Algeria, Argentina, Hungary, 
Luxembourg, Malaysia, Philippines, Portugal, 
Switzerland

• Insolvency: 4 countries (Argentina, Bhutan, Malaysia, 
Switzerland)

• Discrimination claims: 2 (Hong Kong, Malaysia)

Who drafts the mediation agreement?

• Romania
o “When the parties . . . have reached an agreement, a written 

Agreement shall be formulated. . . . Usually, such an Agreement 
is formulated by the Mediator . . .

• Nepal
o “in case, parties [have reached a settlement], the  mediator shall 

prepare the document to that effect …”

• Kosovo
o “Upon reaching an agreement in the mediation procedure, the 

mediator shall compile a written agreement, …. “
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Notes of mediation?

• Hungary
o “(1) All mediators … shall be required to keep records of all mediation 

processes, each case numbered in sequence in chronological order 
beginning at the first of the year.

o (2) The records shall indicate
 a) the date when the mediation process commenced,
 b) the name and residence address of the parties and the nature of the 

dispute, 
 c) the date of signing the agreement if the mediation process was 

successful or the date of termination of the mediation process if it was 
unsuccessful,

 d) whether a legal representative took part in the process and, if yes, 
the name and contact information of such legal representative, and
e) the amount of fees and expenses charged in the process “

Failure to completely distinguish mediation from 
arbitration

• Romania
o “In any [agreement]…, the Parties may include a mediation 

clause, whose validity shall be independent from the validity of 
the contract it is included in.”

• Argentina
o “Any of the parties may challenge the mediator during the course 

of the mediation, if they discover the existence of any arising 
cause that may affect [the mediator's] impartiality. If the mediator 
refused to accept the challenge, the issue would be decided in 
court.”

• Laos
o “Mediators must always be appointed in an odd number.” 

Failure to completely distinguish mediation from 
arbitration

• Ghana
o “The parties may appoint another mediator to replace a mediator 

who is unable to perform the functions of a mediator.”

• Uganda
o “The parties shall not initiate, during the conciliation proceedings, 

any arbitral or judicial proceedings in respect of a dispute that is 
the subject matter of the conciliation proceedings.”
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Diverse Purposes of Mediation Legislation

• Create mandatory and default rules

• Confer legitimacy on/raise public awareness of 
mediation

• Create legal basis for mediation activity (civil law 
countries)

• Set forth ‘best practices’

Raise Public Awareness

• Croatia
o “The purpose of this Act is to … to ensure the availability of 

mediation, to raise awareness of mediation by promoting its 
implementation …” 

• Albania
o “[Mediator] is obliged to inform the parties as regards the aims 

and general principles, role of the mediator and parties in the 
process, ...”

• Mongolia 
o “[a reconciliation mediator shall] furnish the Parties with 

information concerning reconciliation mediation process, its 
purpose and consequences;” 

Best Practices

• Hungary 
o “The duration of the mediation procedure shall be as short as 

possible and their actions will concentrate on the minimum number 
of sessions.”

• Ghana
o “Not later than eight days before the first mediation session . . . 

each party shall present to the mediator … a memorandum setting 
out the party’s position ….”

• Cape Verde
o “The mediator listens to the parties for the purpose of 

comprehending the nature and extent of the conflict; seeks 
clarification from the parties regarding the object of the conflict and 
the motives that led them to opt for Mediation, verifying if some 
reason came up to exclude the conflict from mediation; gets a feel 
for the predisposition of the parties for a possible mediation 
agreement. . . .”


