
Part One

UNCITRAL Model Law on International
Commercial Conciliation (2002)

Article 1. Scope of application and definitions

1. This Law applies to international1 commercial2 conciliation.

2. For the purposes of this Law, “conciliator” means a sole con-
ciliator or two or more conciliators, as the case may be.

3. For the purposes of this Law, “conciliation” means a process,
whether referred to by the expression conciliation, mediation or an expres-
sion of similar import, whereby parties request a third person or persons
(“the conciliator”) to assist them in their attempt to reach an amicable
settlement of their dispute arising out of or relating to a contractual or other
legal relationship. The conciliator does not have the authority to impose
upon the parties a solution to the dispute.

4. A conciliation is international if:
(a) The parties to an agreement to conciliate have, at the time of the

conclusion of that agreement, their places of business in different States;
or

(b) The State in which the parties have their places of business is
different from either:

(i) The State in which a substantial part of the obligations of
the commercial relationship is to be performed; or 

1

1States wishing to enact this Model Law to apply to domestic as well as international concili-
ation may wish to consider the following changes to the text:

— Delete the word “international” in paragraph 1 of article 1; and
— Delete paragraphs 4, 5 and 6 of article 1.
2The term “commercial” should be given a wide interpretation so as to cover matters arising

from all relationships of a commercial nature, whether contractual or not. Relationships of a com-
mercial nature include, but are not limited to, the following transactions: any trade transaction for the
supply or exchange of goods or services; distribution agreement; commercial representation or agency;
factoring; leasing; construction of works; consulting; engineering; licensing; investment; financing;
banking; insurance; exploitation agreement or concession; joint venture and other forms of industrial
or business cooperation; carriage of goods or passengers by air, sea, rail or road.



(ii) The State with which the subject matter of the dispute is
most closely connected. 

5. For the purposes of this article:
(a) If a party has more than one place of business, the place of

business is that which has the closest relationship to the agreement to
conciliate;

(b) If a party does not have a place of business, reference is to be
made to the party’s habitual residence.

6. This Law also applies to a commercial conciliation when the
parties agree that the conciliation is international or agree to the applica-
bility of this Law.

7. The parties are free to agree to exclude the applicability of this
Law.

8. Subject to the provisions of paragraph 9 of this article, this Law
applies irrespective of the basis upon which the conciliation is carried out,
including agreement between the parties whether reached before or after a
dispute has arisen, an obligation established by law, or a direction or sug-
gestion of a court, arbitral tribunal or competent governmental entity.

9. This Law does not apply to:
(a) Cases where a judge or an arbitrator, in the course of judicial or

arbitral proceedings, attempts to facilitate a settlement; and
(b) [. . .]

Article 2. Interpretation

1. In the interpretation of this Law, regard is to be had to its inter-
national origin and to the need to promote uniformity in its application and
the observance of good faith.

2. Questions concerning matters governed by this Law which are not
expressly settled in it are to be settled in conformity with the general prin-
ciples on which this Law is based.

Article 3. Variation by agreement

Except for the provisions of article 2 and article 6, paragraph 3, the
parties may agree to exclude or vary any of the provisions of this Law.
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Article 4. Commencement of conciliation proceedings3

1. Conciliation proceedings in respect of a dispute that has arisen
commence on the day on which the parties to that dispute agree to engage
in conciliation proceedings.

2. If a party that invited another party to conciliate does not receive
an acceptance of the invitation within thirty days from the day on which
the invitation was sent, or within such other period of time as specified in
the invitation, the party may elect to treat this as a rejection of the invitation
to conciliate.

Article 5. Number and appointment of conciliators

1. There shall be one conciliator, unless the parties agree that there
shall be two or more conciliators.

2. The parties shall endeavour to reach agreement on a conciliator
or conciliators, unless a different procedure for their appointment has been
agreed upon.

3. Parties may seek the assistance of an institution or person in
connection with the appointment of conciliators. In particular:

(a) A party may request such an institution or person to recommend
suitable persons to act as conciliator; or

(b) The parties may agree that the appointment of one or more con-
ciliators be made directly by such an institution or person.

4. In recommending or appointing individuals to act as conciliator,
the institution or person shall have regard to such considerations as are
likely to secure the appointment of an independent and impartial concilia-
tor and, where appropriate, shall take into account the advisability of
appointing a conciliator of a nationality other than the nationalities of the
parties.
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3The following text is suggested for States that might wish to adopt a provision on the suspension
of the limitation period:

Article X. Suspension of limitation period
1. When the conciliation proceedings commence, the running of the limitation period

regarding the claim that is the subject matter of the conciliation is suspended. 
2. Where the conciliation proceedings have terminated without a settlement agreement,

the limitation period resumes running from the time the conciliation ended without a settlement
agreement.
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5. When a person is approached in connection with his or her pos-
sible appointment as conciliator, he or she shall disclose any circumstances
likely to give rise to justifiable doubts as to his or her impartiality or inde-
pendence. A conciliator, from the time of his or her appointment and
throughout the conciliation proceedings, shall without delay disclose any
such circumstances to the parties unless they have already been informed
of them by him or her.

Article 6. Conduct of conciliation

1. The parties are free to agree, by reference to a set of rules or
otherwise, on the manner in which the conciliation is to be conducted.

2. Failing agreement on the manner in which the conciliation is to
be conducted, the conciliator may conduct the conciliation proceedings in
such a manner as the conciliator considers appropriate, taking into account
the circumstances of the case, any wishes that the parties may express and
the need for a speedy settlement of the dispute.

3. In any case, in conducting the proceedings, the conciliator shall
seek to maintain fair treatment of the parties and, in so doing, shall take
into account the circumstances of the case.

4. The conciliator may, at any stage of the conciliation proceedings,
make proposals for a settlement of the dispute.

Article 7. Communication between conciliator
and parties

The conciliator may meet or communicate with the parties together or
with each of them separately.

Article 8. Disclosure of information

When the conciliator receives information concerning the dispute from
a party, the conciliator may disclose the substance of that information to
any other party to the conciliation. However, when a party gives any
information to the conciliator, subject to a specific condition that it be kept
confidential, that information shall not be disclosed to any other party to
the conciliation.



Article 9. Confidentiality

Unless otherwise agreed by the parties, all information relating to the
conciliation proceedings shall be kept confidential, except where disclosure
is required under the law or for the purposes of implementation or enforce-
ment of a settlement agreement.

Article 10. Admissibility of evidence
in other proceedings

1. A party to the conciliation proceedings, the conciliator and any
third person, including those involved in the administration of the con-
ciliation proceedings, shall not in arbitral, judicial or similar proceedings
rely on, introduce as evidence or give testimony or evidence regarding any
of the following: 

(a) An invitation by a party to engage in conciliation proceedings or
the fact that a party was willing to participate in conciliation proceedings;

(b) Views expressed or suggestions made by a party in the concilia-
tion in respect of a possible settlement of the dispute;

(c) Statements or admissions made by a party in the course of the
conciliation proceedings;

(d) Proposals made by the conciliator;
(e) The fact that a party had indicated its willingness to accept a

proposal for settlement made by the conciliator;
(f) A document prepared solely for purposes of the conciliation

proceedings.

2. Paragraph 1 of this article applies irrespective of the form of the
information or evidence referred to therein.

3. The disclosure of the information referred to in paragraph 1 of
this article shall not be ordered by an arbitral tribunal, court or other
competent governmental authority and, if such information is offered as
evidence in contravention of paragraph 1 of this article, that evidence shall
be treated as inadmissible. Nevertheless, such information may be disclosed
or admitted in evidence to the extent required under the law or for the pur-
poses of implementation or enforcement of a settlement agreement.

4. The provisions of paragraphs 1, 2 and 3 of this article apply
whether or not the arbitral, judicial or similar proceedings relate to the
dispute that is or was the subject matter of the conciliation proceedings.
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5. Subject to the limitations of paragraph 1 of this article, evidence
that is otherwise admissible in arbitral or judicial or similar proceedings
does not become inadmissible as a consequence of having been used in a
conciliation.

Article 11. Termination of conciliation proceedings

The conciliation proceedings are terminated: 
(a) By the conclusion of a settlement agreement by the parties, on

the date of the agreement; 
(b) By a declaration of the conciliator, after consultation with the

parties, to the effect that further efforts at conciliation are no longer
justified, on the date of the declaration;

(c) By a declaration of the parties addressed to the conciliator to the
effect that the conciliation proceedings are terminated, on the date of the
declaration; or

(d) By a declaration of a party to the other party or parties and the
conciliator, if appointed, to the effect that the conciliation proceedings are
terminated, on the date of the declaration.

Article 12. Conciliator acting as arbitrator

Unless otherwise agreed by the parties, the conciliator shall not act as
an arbitrator in respect of a dispute that was or is the subject of the
conciliation proceedings or in respect of another dispute that has arisen
from the same contract or legal relationship or any related contract or legal
relationship.

Article 13. Resort to arbitral or judicial proceedings

Where the parties have agreed to conciliate and have expressly under-
taken not to initiate during a specified period of time or until a specified
event has occurred arbitral or judicial proceedings with respect to an exist-
ing or future dispute, such an undertaking shall be given effect by the
arbitral tribunal or the court until the terms of the undertaking have been
complied with, except to the extent necessary for a party, in its opinion,
to preserve its rights. Initiation of such proceedings is not of itself to be
regarded as a waiver of the agreement to conciliate or as a termination of
the conciliation proceedings.
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Article 14. Enforceability of settlement agreement4

If the parties conclude an agreement settling a dispute, that settlement
agreement is binding and enforceable . . . [the enacting State may insert a
description of the method of enforcing settlement agreements or refer to
provisions governing such enforcement].
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4When implementing the procedure for enforcement of settlement agreements, an enacting State
may consider the possibility of such a procedure being mandatory.



2. This Directive is without prejudice to national legislation
making the use of mediation compulsory or subject to
incentives or sanctions, whether before or after judicial
proceedings have started, provided that such legislation does
not prevent the parties from exercising their right of access to
the judicial system.

Article 6

Enforceability of agreements resulting from mediation

1. Member States shall ensure that it is possible for the
parties, or for one of them with the explicit consent of the
others, to request that the content of a written agreement
resulting from mediation be made enforceable. The content of
such an agreement shall be made enforceable unless, in the case
in question, either the content of that agreement is contrary to
the law of the Member State where the request is made or the
law of that Member State does not provide for its enforceability.

2. The content of the agreement may be made enforceable
by a court or other competent authority in a judgment or
decision or in an authentic instrument in accordance with the
law of the Member State where the request is made.

3. Member States shall inform the Commission of the courts
or other authorities competent to receive requests in accordance
with paragraphs 1 and 2.

4. Nothing in this Article shall affect the rules applicable to
the recognition and enforcement in another Member State of an
agreement made enforceable in accordance with paragraph 1.

Article 7

Confidentiality of mediation

1. Given that mediation is intended to take place in a
manner which respects confidentiality, Member States shall
ensure that, unless the parties agree otherwise, neither
mediators nor those involved in the administration of the
mediation process shall be compelled to give evidence in civil
and commercial judicial proceedings or arbitration regarding
information arising out of or in connection with a mediation
process, except:

(a) where this is necessary for overriding considerations of
public policy of the Member State concerned, in particular
when required to ensure the protection of the best interests
of children or to prevent harm to the physical or psycho-
logical integrity of a person; or

(b) where disclosure of the content of the agreement resulting
from mediation is necessary in order to implement or
enforce that agreement.

2. Nothing in paragraph 1 shall preclude Member States
from enacting stricter measures to protect the confidentiality
of mediation.

Article 8

Effect of mediation on limitation and prescription periods

1. Member States shall ensure that parties who choose
mediation in an attempt to settle a dispute are not subsequently
prevented from initiating judicial proceedings or arbitration in
relation to that dispute by the expiry of limitation or
prescription periods during the mediation process.

2. Paragraph 1 shall be without prejudice to provisions on
limitation or prescription periods in international agreements to
which Member States are party.

Article 9

Information for the general public

Member States shall encourage, by any means which they
consider appropriate, the availability to the general public, in
particular on the Internet, of information on how to contact
mediators and organisations providing mediation services.

Article 10

Information on competent courts and authorities

The Commission shall make publicly available, by any appro-
priate means, information on the competent courts or authori-
ties communicated by the Member States pursuant to
Article 6(3).

Article 11

Review

Not later than 21 May 2016, the Commission shall submit to
the European Parliament, the Council and the European
Economic and Social Committee a report on the application
of this Directive. The report shall consider the development of
mediation throughout the European Union and the impact of
this Directive in the Member States. If necessary, the report shall
be accompanied by proposals to adapt this Directive.
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SECTION 2. DEFINITIONS. In this [Act]: 

. . .  

(2) "Mediation communication" means a statement, whether oral or in a record or verbal or 
nonverbal, that occurs during a mediation or is made for purposes of considering, conducting, 
participating in, initiating, continuing, or reconvening a mediation or retaining a mediator. 

*  *  * 

SECTION 4. PRIVILEGE AGAINST DISCLOSURE; ADMISSIBILITY; DISCOVERY. 

(a) Except as otherwise provided in Section 6, a mediation communication is privileged as 
provided in subsection (b) and is not subject to discovery or admissible in evidence in a 
proceeding unless waived or precluded as provided by Section 5. 

(b) In a proceeding, the following privileges apply: 

(1) A mediation party may refuse to disclose, and may prevent any other person from disclosing, 
a mediation communication. 

(2) A mediator may refuse to disclose a mediation communication, and may prevent any other 
person from disclosing a mediation communication of the mediator. 

(3) A nonparty participant may refuse to disclose, and may prevent any other person from 
disclosing, a mediation communication of the nonparty participant. 

(c) Evidence or information that is otherwise admissible or subject to discovery does not become 
inadmissible or protected from discovery solely by reason of its disclosure or use in a mediation. 

*  *  * 



SECTION 6. EXCEPTIONS TO PRIVILEGE. 

(a) There is no privilege under Section 4 for a mediation communication that is: 

(1) in an agreement evidenced by a record signed by all parties to the agreement; 

(2) available to the public under [insert statutory reference to open records act] or made during a 
session of a mediation which is open, or is required by law to be open, to the public; 

(3) a threat or statement of a plan to inflict bodily injury or commit a crime of violence; 

(4) intentionally used to plan a crime, attempt to commit a crime, or to 

conceal an ongoing crime or ongoing criminal activity; 

(5) sought or offered to prove or disprove a claim or complaint of 

professional misconduct or malpractice filed against a mediator;  

(6) except as otherwise provided in subsection (c), sought or offered to prove 

or disprove a claim or complaint of professional misconduct or malpractice filed against a 
mediation party, nonparty participant, or representative of a party based on conduct occurring 
during a mediation; or 

(7) sought or offered to prove or disprove abuse, neglect, abandonment, or  

exploitation in a proceeding in which a child or adult protective services agency is a party, unless 
the  

[Alternative A: [State to insert, for example, child or adult protection] case is referred by a court 
to mediation and a public agency participates.]  

[Alternative B: public agency participates in the [State to insert, for example, child or adult 
protection] mediation]. 

(b) There is no privilege under Section 4 if a court, administrative agency, or arbitrator finds, 
after a hearing in camera, that the party seeking discovery or the proponent of the evidence has 
shown that the evidence is not otherwise available, that there is a need for the evidence that 
substantially outweighs the interest in protecting confidentiality, and that the mediation 
communication is sought or offered in: 

(1) a court proceeding involving a felony [or misdemeanor]; or 

(2) except as otherwise provided in subsection (c), a proceeding to prove a claim to rescind or 
reform or a defense to avoid liability on a contract arising out of the mediation. 



(c) A mediator may not be compelled to provide evidence of a mediation communication 
referred to in subsection (a)(6) or (b)(2). 

(d) If a mediation communication is not privileged under subsection (a) or (b), only the portion 
of the communication necessary for the application of the exception from nondisclosure may be 
admitted. Admission of evidence under subsection (a) or (b) does not render the evidence, or any 
other mediation communication, discoverable or admissible for any other purpose. 
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§ 1119. Written or oral communications during mediation process; admissibility

Currentness

Except as otherwise provided in this chapter:

(a) No evidence of anything said or any admission made for the purpose of, in the course of, or pursuant to, a mediation or
a mediation consultation is admissible or subject to discovery, and disclosure of the evidence shall not be compelled, in any
arbitration, administrative adjudication, civil action, or other noncriminal proceeding in which, pursuant to law, testimony can
be compelled to be given.

(b) No writing, as defined in Section 250, that is prepared for the purpose of, in the course of, or pursuant to, a mediation or
a mediation consultation, is admissible or subject to discovery, and disclosure of the writing shall not be compelled, in any
arbitration, administrative adjudication, civil action, or other noncriminal proceeding in which, pursuant to law, testimony can
be compelled to be given.

(c) All communications, negotiations, or settlement discussions by and between participants in the course of a mediation or a
mediation consultation shall remain confidential.

Credits
(Added by Stats.1997, c. 772 (A.B.939), § 3.)

Editors' Notes

LAW REVISION COMMISSION COMMENTS

1997 Addition

Subdivision (a) of Section 1119 continues without substantive change former Section 1152.5(a)(1), except that its protection
explicitly applies in a subsequent arbitration or administrative adjudication, as well as in any civil action or proceeding.
See Section 120 (“civil action” includes civil proceedings). In addition, the protection of Section 1119(a) extends to oral
communications made for the purpose of or pursuant to a mediation, not just oral communications made in the course of the
mediation.
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